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I  REGULATORY FRAMEWORK AND IMPLEMENTATION 
CAPACITY 

1. THE ENERGY ACQUIS COMMUNAUTAIRE 

The Energy Acquis Communautaire identifies the body of common rights and obligations in 
the area of energy which is binding for all the member states of the EU. This broad 
definition includes rules and policies on: 

• Competition; 

• State aid (including support to the coal sector); 

• The internal energy market (including liberalisation and the development of 
competition in the electricity and gas markets); 

• Promotion of renewable energy; 

• Energy efficiency; and 

• Security of supply. 

Since issues related to the promotion of renewable energy, energy efficiency and security 
of supply are covered in other parts of this study, the analysis here focuses on the 
regulatory framework with respect to the provisions contained in EC Directives 2003/54/EC, 
2003/55/EC and Regulations 1228/2003 and 1775/2005. This chapter also assesses the 
administrative capacity of the national energy regulatory agencies.  

  

1.1. GAP IDENTIFICATION AT-A-GLANCE 

The implementation of the Energy Acquis is a key point for the development of the Internal 
Energy Market (IEM). This implies not only bringing national legislation in line with the EU 
Directives, but also creating strong institutions and reliable enforcement procedures. 

Since the adoption of EC Directives 2003/54/EC and 2003/55/EC most of the EU-25 
member states, with some exceptions where derogations were granted (such as Latvia, 
Lithuania, Malta and Cyprus), have transposed the Directives into national legislation.  
However, the transposition of the Directives is only the first step in the development of the 
IEM which also requires, inter alia, a clear institutional framework and an independent 
regulator with adequate enforcement powers. At the same time, the structure of the sector 
remains an important factor for the development of an effective, competitive and 
sustainable internal market. 

This part of the study focuses on assessing the degree to which the Energy Acquis has been 
transposed and implemented, and on identifying any remaining gaps in this 
implementation, particularly in the new member states.  This assessment is based on: 

1. Reports, statistics and quick fact sheets from the European Commission and other 
EU institutions; 

2. Other reports from different institutions, including the Council of European Energy 
Regulators (CEER) and the European Regulators Group for Electricity and Gas 
(ERGEG); 

3. The survey conducted for this study, using the responses to a purposely-developed 
questionnaire by the different stakeholders in the EU energy sector; and   

4. An additional, final assessment carried out through CEER. Regulatory agencies 
were asked to review our analysis before final conclusions and recommendations. 
We received the comments of the German, Belgian, Austrian, Czech, Polish, Irish, 
English and Luxembourgian regulators. 
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The main issues with respect to which the Energy Acquis is still not fully implemented, are 
presented in the following figure. Some gaps are common to both old and new member 
states, while others are more frequent in one of these groups.  

 

 

Source: Mercados EMI 

 

The diagram clearly shows that both old and new member states face problems in areas 
that are crucial to the development of competition in the energy sector. Inadequate levels 
of third-party access (TPA) and of TSOs/DSOs independence, as well as the procedures for 
allocating capacity on the networks, seriously hamper the development of competition in 
the energy sectors of many member states and, consequently, the creation of a well 
functioning IEM. 

In addition to these common issues, old member states face problems in the integration 
and coordination between TSOs and other cross border issues, while concerns in new 
member states mostly relate to retail market opening and the issue of public service 
obligation. 

The problems faced by the new accession countries are issues that typically characterise 
the “early stages” of the liberalisation process and that have already been overcome in the 
old member states. However, looking forward and in the prospect of future enlargements, 
those issues should be carefully addressed in the pre-accession process. It may be worth 
reminding that at the time of accession the two new EC Directives 2003/54/EC, 
2003/55/EC were about to come into force and this has meant that the new member states 
have had to implement the requirements of the first and second energy Directives almost 
at the same time. So, while the old member states had already restructured their vertically 
integrated monopolies and were mostly ready to push further along the liberalisation 
process, the new member states had a shorter time to undertake all the necessary changes 
to reform the structure of their energy sector. This may also help to explain why new 
member states are still dealing with issues that are more typical of recently liberalised 
markets.      

Finally, it is important to mention that not all gaps in the implementation of the Acquis 
have the same adverse effect on the development of the IEM.  For example, the lack of 
independence of the system operators may greatly distort access to networks, which is an 
essential feature for new entrants to operate in the market, and for the development of 
competition.  Moreover, it may also slow down or otherwise distort the development of the 
network because, where TSOs and DSOs are part of the incumbent energy undertaking 
there is no incentive to facilitate the entry of new operators. On the other hand, some 
issues, such as the fact that public service obligations are not notified to the European 

 

Cross border Issues 
Inter-TSO Regulation 
TSO Tariffs  
TSO Compensations 

TSO unbundling 
TSO capacity allocation  
TPA limited effectiveness
TPA too complex 

TSO Information System 
Retail market opening 
Public Service Obligation

EU-15 2004  

Countries 

EU-10 New Accession  

Countries 

Figure 1-1: Regulatory Framework and Implementation Capacity 
Main Gaps in the implementation of the EU Energy Acquis by group of member states
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Commission, do not have any major effects by themselves on the creation of a fully 
integrated energy market (it is however clear that the public service obligation may distort 
or hamper competition).  

 

1.2. MAIN FRAMEWORK 

To assess the current situation in the development of the EU IEM, we start from a 
comparison of the Acquis’s implementation status in the different  member states, looking 
in particular at TPA, TSO/DSO unbundling, public service obligations and authorisation and 
tendering procedures. Table 1-1 and Table 1-2 below present this information together with 
tour assessment of the effectiveness and complexity of the national provisions transposing 
the Directives. The Tables also indicate whether member states are subject to infringement 
procedures launched by the European Commission for failing to implement satisfactorily the 
provisions of the Directives.    

A colour coding system has been used for improving visual understanding of the results; 
the green colour indicates that no serious problems have been identified in the member 
state in the specific area (i.e. that the implementation has been effectively achieved); the 
yellow colour signals that the implementation process is not yet completed, or that only the 
minimum requirements have been achieved; the red colour highlights a situation where the 
implementation process has not yet started, it appears inadequate or serious problems 
have been identified. 
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Table 1-1: State of Implementation of Acquis Communautaire 

Sector Type Sector Type
AT E&G Good Fair NO E+G Legal E+G Legal Good Low (E) G - LFN
BE E&G Poor WD LFN E+G Legal E+G Legal WD WD NO
DE E&G Good Fair LFN (E) E+G Legal E+G Legal WD WD NO
DK E&G Poor Fair NO E+G Own E+G Legal & Oth Poor Low NO
ES E&G Good Complex NO E+G Own E+G Legal Fair Fair G - CJ
FI E&G WD WD NO E+G Own E+G Legal WD WD E - LFN
FR E&G Poor WD LFN E+G Legal E+G Oth WD WD E+G - LFN
GR E&G Good Complex NO E+G Legal E+G Legal Poor OK E - LFN
IE E&G Good WD NO E+G Own (E) Legal (G) E+G Oth Fair OK E+G - LFN
IT E&G Good Complex LFN (E) E+G Own (E) Legal (G) E+G Legal Fair Fair E+G - LFN
LU E&G Good Complex CJ E Legal NO N/A Poor OK CJ
NL E&G Fair Complex NO E+G Own E+G Legal Poor OK NO
PT E - G (DEG) WD WD NO E+G Own E+G Legal WD WD NO
SU E&G WD Complex NO E+G Own E+G Legal Fair OK E - LFN
UK E&G Good Complex RO (E) E+G Own E+G Own + Good OK NO
CY DEG N/A N/A NO E Legal E Oth WD WD NO
CZ E&G Fair Fair LFN E+G Own (E) Legal (G) E+G Legal Fair OK E+G - LFN
EE E&G Poor WD NO E+G Legal E+G Legal WD WD E - LFN
HU E&G Poor Complex NO E+G Legal E+G Oth Poor WD NO
LT E&G Fair WD LFN (G) E+G Legal (E) Oth (G) E+G Oth WD WD E - LFN
LV E&G Poor Fair NO E+G Legal (E) Oth (G) E+G Oth Fair OK NO
MT DEG N/A N/A NO DEG N/A DEG N/A N/A N/A NO
PL E&G Fair Complex LFN (E) E+G Own E+G Legal Fair Fair E+G - LFN
SI E&G Poor Complex NO E+G Legal E+G Oth WD WD NO
SK E&G Poor Complex LFN (E) E+G Own (E) Legal (G) G Legal Fair Fair E+G - LFN

References: 
E: Electricity RO: Reasoned Opinion CJ: Member State brought in front of the Court of Justice
G: Gas Own: Ownership
LFN: Letter of Formal Notice Oth: Other (managerial or functional)
DEG: Derogation or request for WD: No Data available

Source: own elaboration using information from: CEER Regulatory Benchmark Report 2005, EU Report on Energy Inquiry and Country Profiles, EU Quick Fact Sheets, 
ERGEG Countries' Report and own questionnaire

Country Infringement 
process?

TSO/DSO Unbundling

Effective?
Operational 

Transparency?
TSO Unbundling DSO Unbundling

Third Party Access
Directive 

Implemented?
Effective?

Infringement 
process?

Complex?
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Table 1-2: State of Implementation of Acquis Communautaire (continued) 

Construc. Operation Supply
AT NO E&G E&G E&G E&G E&G Yes Yes Yes Yes
BE E&G E&G E&G E&G E&G E&G Yes Yes Yes Yes
DE E E WD WD WD WD WD WD WD WD
DK E&G E&G G NO NO NO Yes WD WD WD
ES E&G E&G E&G E&G E&G E&G Yes WD WD WD
FI E&G E&G E&G E&G E&G E&G Yes Yes Yes Yes
FR E&G NO WD WD WD WD Yes WD WD Yes
GR E&G E&G WD WD WD WD Yes Yes Yes Yes
IE E&G E&G E&G E&G NO NO Yes Yes WD Yes
IT E E E&G E&G E&G E&G Yes Yes Yes Yes

LU E&G E&G E&G E&G E&G E&G WD WD WD WD
NL WD WD WD WD WD WD WD WD WD WD
PT WD WD WD WD WD WD Yes Yes Yes Yes
SU E NO E&G NO E&G NO Yes WD WD WD
UK E&G E&G E&G E&G E&G E&G Yes Yes Yes Yes
CY E&G E E&G E&G E&G E&G Yes Yes Yes Yes

CZ E&G E&G TbI TbI TbI E&G Yes Yes Yes Yes

EE E&G E&G WD WD WD WD Yes Yes Yes Yes

HU E&G E&G WD WD WD WD Yes Yes Yes Yes

LT E&G E&G E&G NO TbI TbI Yes Yes Yes Yes

LV E E E E NO NO Yes Yes Yes Yes

MT E E WD WD WD WD Yes WD WD WD
PL E&G E&G E WD E E Yes Yes Yes Yes
SI E E E&G TbI TbI E&G WD WD WD WD
SK E&G E&G E&G E&G E&G NO Yes WD WD WD

References: 
E: Electricity CJ: Member State brought in front of the Court of Justice TbI: to be implemented
G: Gas O: Ownership TSO: Transmission System Operator
LFN: Letter of Formal Notice L: Legal DSO: Distribution System Operator
WD: No data available

New 
Generation

Authorizations & Tendering Procedures

Regularity Quality
Prices of 
Supply

Natural GasSecurity 
of Supply

Source: own elaboration using information from: CEER Regulatory Benchmark Report 2005, EU Report on Energy Inquiry and Country Profiles, 
EU Quick Fact Sheets, ERGEG Countries' Report and own questionnaire

MS Consumer 
Legislation

Supplier of 
Last Resort

Public Service Obligation
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The information provided in the tables is analysed below. The focus is on the main areas 
(TPA, Unbundling, etc) for which progress and drawbacks of the implementation process in 
the different member states are assessed, and similarities and differences between the old 
(EU-15) and the new (EU-10) member states are identified. Differences between the 
electricity and gas sectors are also highlighted where relevant. 

A country-by-country analysis for the new member states is presented in Annex A.   

 

1.3. GAPS IN NEW ACCESSION COUNTRIES VIS-À-VIS OLD MEMBER STATES 

1.3.1. THIRD PARTY ACCESS (TPA) 

TPA provisions are possibly still the weakest aspect in the implementation of the EU energy 
Directives. The figures below illustrate the degree of effectiveness of these provisions in 
both old and new member states. 

It is important to note that, even though TPA and TSO/DSO unbundling are 
examined as separate issues, they cannot be considered as completely unrelated. 

It is worth underlying that, as shown in  

Figure 1-2, TPA presents a low degree of effectiveness in most EU-10 countries, despite the 
fact that it has been legally implemented in nearly all member states. 

 

Figure 1-2 Third Party Access: Differences in Effective Implementation 

EU 15

25%
67% 8%

Good Fair Poor

EU 10 New

62% 38%

0%

Good Fair Poor  

Source: Mercados with the information presented on Tables 10-1 and 10-2. Percentages only consider 
non-blank spaces in the table. 

 

While only a quarter of the old member states appear to have an ineffective TPA system, 
more than 60% of the new member states seem to be experiencing serious problems in 
this area. 

The most common problems that explain the poor performance of some of the old member 
states with respect to TPA in both electricity and gas markets are: 

1. Discriminatory behaviour of transmission companies;  

2. High sector concentration;  

3. Captive markets; and  

4. Long term contracts.  

These problems represent not only a gap in the implementation of the Energy Acquis, but 
also reflect a structural problem in the concerned member states, where incumbent 
companies retain a large share of the market so as to hamper the development of 
competition.  The new member states are also characterised by similar situations. 

Discriminatory behaviour might arise from companies that are vertically integrated and in 
which a weak form of unbundling is unable to prevent the incumbent’s strategic behaviour 
to block the access to the market by new operators.  Horizontal concentration, where the 



MERCADOS EMI – REKK – E-BRIDGE 

 

 

Study of the Impact of EU Enlargement in the area of Energy                                                                   10 

incumbent firm is able to retain a large share of the market, is also a matter of concern 
because customers are not able to find competitive offers. 

For example, the Czech Republic presents full concentration in the import-retail market of 
natural gas with only one company owning all gas grids; while in the electricity sector the 
effect of concentration in the generation and retail market are exacerbated by some 
bureaucratic issues. As a consequence, the effectiveness of TPA is almost negligible, 
resulting in an insignificant level of switching in the gas market and of only around 5% in 
the electricity market. Similar situations may be found in most new member states with 
small differences and some additional characteristics (such as in Poland, where the lack of 
proper specific secondary legislation affects the development of TPA). 

Another important issue to remark is TPA complexity; in this case no important differences 
exist between EU-15 and EU-10 members.  In many countries third party access is too 
complex especially when looking at legal requirements, congestion management and 
imbalances charges and procedures. Moreover, when companies try to access the 
transmission and distribution systems they often have to face problems related to 
information systems (data handling procedures) and information availability.   

1.3.2. TSO/DSO UNBUNDLING 

The EU Directives require legal and functional unbundling of the Transmission System 
Operator (TSO) and of the Distribution System Operator (DSO) from other commercial 
activities. While ownership unbundling appears to be the best solution to provide efficiency 
and transparency and to avoid any discrimination or distortion in the access to the network, 
the EC Directives have not created such an obligation yet1, but leave to member states the 
possibility to introduce it. 

The TSO’s and DSO’s Unbundling represents a key issue in the development of the EU IEM 
because controlling the transmission and/or the distribution system implies controlling the 
network flows as well as the access to the network. When TSO/DSO activities are 
performed within an integrated utility, it may be possible that the development or operation 
of the networks discriminates against existing or potential competing market participants.  
In this sense, TSO/DSO unbundling is closely related to TPA issues. 

TSO Unbundling 

 

Figure 1-3 below presents a summary of the situation with respect to TSO unbundling by 
type of legal requirement (gas and electricity are examined together as above).  Three 
unbundling categories have been used: Ownership (maximum); Legal (minimum 
requirement by EC directive); and Other (representing other types of unbundling, such as 
managerial, etc.).   

As it can be observed, ownership unbundling is the most frequently adopted solution in the 
EU-15, while legal unbundling is the most common form among new member states. 

                                          
1  In September 2007 the European Commission published proposals for a third package of provisions, 
including new rules for the ownership unbundling of transmission system operation. 
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Figure 1-3 TSO Unbundling by Type of Legal Requirement 

EU 15

45%

55%

0%

Ownership Legal Other

EU 10 New

12%

24%

64%

Ownership Legal Other
 

Source: Mercados from information in Table 1-1 and Table 1-2. 

 

Legal unbundling relates to the decision making process inside the company, with the 
creation of a separate management structure for each unbundled activity, but also implies 
provisions related to the separation of accounts and the public availability of information 
(typically the unbundling of accounts).  In this matter, TSOs in all EU-15 (with the 
exception of Germany where unbundling of accounts provisions is under implementation) 
are required to publish separated public accounts for unbundled activities. This situation 
differs significantly from the situation in EU-10 where TSOs in nearly half of the member 
states are not required to present (or are not presenting) separated public accounts.  This 
applies to: Czech Republic (where information is presented to the regulator, but it is neither 
public nor audited), Malta and Cyprus; while Poland and Slovakia are in the process of 
implementation.  Here as well, several member states benefit from derogation or extended 
deadlines for transposition. 

Additionally, from the survey of stakeholders some additional issues related to TSO 
functions were identified.  In the old member states’ electricity sector, these issues usually 
relate to: 

• Lack of inter-TSO coordination in terms of:  

o Procedures in allocating capacity; and  

o Transparent procedures for compensation;  

• Tariffs not reflecting long run incremental costs; and  

• Long term contracts having priority for interconnection. 

In the gas sector of old member states, problems affect:  

• Non transparency in capacity allocation mechanisms and congestion 
management procedures;  

• Lack of market-based pricing rules for released interruptible capacity; and  

• Non-transparent management of information. 

For new member states, pitfalls in the electricity sector relate to:  

• Allocated capacity not being freely tradable;  

• Tariffs not reflecting long run incremental costs; and  

• Lack of published information related to the operation of the system.  

In the gas sector in new member states problems are similar to those already stated for the 
electricity sector; additionally, it appears that there is scope for simplifying transactions 
and market-based pricing rules for released interruptible capacity through the development 
of more effective information systems. 
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DSO Unbundling 

The figure below presents the current situation regarding DSO unbundling. Here as well, 
differences may be observed between old and new member sates. While in old member 
states legal unbundling is the most common type of requirement for DSOs, in new member 
states other types of requirements, different from legal and ownership, prevail. As in the 
case of TSO unbundling, some caution has to be taken when analysing these results. In 
some cases, such as Slovenia, the electricity DSO should have implemented legal 
unbundling before July 2007, while in the gas sector all DSOs are below 100,000 customers 
and therefore do not need to implement legal unbundling according to the EU Directive. A 
similar situation applies to Cyprus, Hungary and Latvia, where the latter had until July 2007 
to implement the DSO’s legal unbundling. 

 

Figure 1-4 DSO Unbundling by Type of Legal Requirement 

EU 15

18%

4%

78%

Ownership Legal Other

EU 10 New

44%

0%
56%

Ownership Legal Other
 

Source: Mercados from information in Table 1-1 and Table 1-2 Percentages consider that each 
country has two sectors (E and G) except in the cases presented in the table. 
 

1.1.1. PUBLIC SERVICE OBLIGATIONS AND CUSTOMER PROTECTION 

Public Service Obligations (PSO) and Customer Protection relate to all measures 
implemented by member states to ensure proper provision of service to the customers and 
to ensure that the service is performed in conditions of regularity, quality, security and 
accessibility.  Most EU member states have adopted (or are currently adopting) at least in 
one sector, legal protections for customers, including the supplier of last resort (as, for 
example, in Latvia, Malta, Spain and Slovenia).  

 

Figure 1.1.1-1 Implementation of Security of Supply Provisions 

EU 15

20%80%

Implemented Not Implemented

EU 15

60% 40%

Implemented Not Implemented
 

Source: Mercados from information in Table 1-1 and Table 1-2 Percentages consider only non-blank 
spaces; in addition, two sectors (E and G) are considered for each country except in the cases 
presented in the table. 
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Security of supply 

Figure 1.1.1-1 above presents the current status of the implementation of security of 
supply provisions: in 20% of the cases in old member states and in 40% of the new 
member states, security of supply provisions are still to be implemented.  

Regulated retail tariffs 

Probably the main issue regarding PSO relates to the existence of regulated retail tariffs for 
all/some customers at values below the long-run average cost of the service.  This issue 
deserves very close attention because it is a key point for developing an IEM.  For instance, 
if the regulator sets “last resort” prices below economic cost, this creates a barrier to entry 
in the market and distorts competition between the incumbent and potential or actual 
entrants.  

This problem is observed in several old member countries, like Austria, Denmark2, Ireland3, 
and Sweden.  In the case of new member states, the problem is even worse: in almost all 
cases, the existence of distorted retail tariffs is an issue. As in the case of Spain, where 
regulation about retail tariffs is under review, the situation may change when the secondary 
legislation on the tariff of Last Resort is issued in the different member states. 

1.3.3. TENDERING AND AUTHORIZATION 

In this area there seem to be no gaps as most of both old and new member states, have 
already implemented provisions for authorisations and granting of licences according to 
publicly available procedures. 

1.3.4. THE NEED FOR REGULATION 

One final important issue which needs to be mentioned arises from the survey of energy 
sector stakeholders conducted for this study, and relates to the need for sound regulation 
in member states.  Nearly half of the respondents from different countries commented on 
the need to improve regulation in both old and new member states as a requirement for 
reducing barriers to entry in the IEM. This issue seems to affect the electricity and gas 
sectors in a similar way.  

Some stakeholders from new member states also mentioned the lack of coordination 
between regulators in different member states, for opening the market in each jurisdiction 
to external competition as an issue requiring attention. This last topic is closely related to 
cross border issues also mentioned by respondents in old member states. This is an even 
more critical issue in the Baltic countries. 

 

2. ADMINISTRATIVE CAPACITY OF INSTITUTIONS 

2.1. INTRODUCTION  

After examining the implementation of the Energy Acquis in both old and new member 
states, here we examine the administrative capacity of the regulatory bodies.  

The administrative capacity can be defined as the ability of the institutions concerned to 
fulfil the role for which they were established. Therefore an energy regulatory body may be 
defined as administratively capable when it is able to adequately regulate the national 
energy market in line with the national and EU requirements. For the purposes of this 

                                          
2 In Denmark, for example, as stated in the Commission Staff Working Document2: “…a price cap in 
the retail market seriously hampers the development of competition.” Communication from the 
Commission to the Council and the European Parliament. (2007) “Prospects for the internal gas and 
electricity market”. SEC(2006) 1709 
3 Regarding Ireland, the same document comments: “…market participants noted that competition 
had been affected by the regulation of end-user electricity prices.” 
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study, for EU requirements we mainly refer to the implementation of EU Directives 
2003/54/EC and 2003/55/EC, and more in general of the Energy Acquis. 

Administrative capacity is a difficult dimension to assess, as no objective direct 
measurement is possible. And significant subjective judgement on the quality of the 
regulation would be inevitably involved. Therefore in this study we have partly resorted to 
an indirect approach at evaluating administrative capacity. Our contention is that if an 
energy regulator has enough human and financial resources and sufficient independence 
from political interference, then it is likely to develop an adequate level of administrative 
capacity. The issue of the independence of regulator is addressed in the next section. Here 
we focus on the human and financial resources available to the different regulators in the 
EU. 

The aim is to highlight if and where differences exist between regulators in old and new 
member states. We also aim at assessing the impact that strengthening projects which  
were run before accession, have had on the administrative capacity of the regulatory bodies 
of accession countries. 

 

2.2. COMPARISON OF REGULATORS’ RESOURCES IN THE OLD AND NEW MEMBER 

STATES 

As mentioned above, one of the parameters we use for evaluating the administrative 
capacity of regulators is the level of resources they have available. In this respect, we have 
selected two indicators in order to compare regulatory bodies across the EU, with the aim 
of determining if any differences between the old and the new member states may be 
observed.  

The selected indicators are:4 

• the level of staffing of the regulatory institutions; and 

• the level of financial resources available. 

In order to facilitate the comparison of these two indicators between member states some 
adjustments have been made to the raw data. The way in which this has been done for 
each indicator is explained below. The adjusted data are then presented in graphs in order 
to facilitate the comparison. 

Level of staffing: in order to carry out the tasks and objectives assigned to it, an 
institution needs an adequate level of staffing (both in terms of numbers and of 
qualifications).  

To compare the number of staff in the different regulatory bodies across Europe, two main 
adjustment factors have been taken into account: the overall level of the country’s5 
population, and the number of sectors in which the regulatory body operates. 

The country’s population has been considered as a proxy variable that provides information 
on the size of the energy market in a member state, and, therefore, also of the staffing 
requirement of the energy regulatory bodies. The graph shows the level of staffing in direct 
relation with the population of the country. 

However, the level of staffing has also been considered to be linked to the number of 
sectors covered by each regulatory body (i.e. the more the sectors, the larger the required 
staff). In order to take this into account when comparing the number of staff of the 
regulatory agencies in the different member states, an “equivalent” staffing level was 
computed by applying a discounting factor to the total staff based on the number of sectors 
that the body regulates, in many cases more than just electricity and gas. This adjustment 
only takes into account the fact that some regulatory bodies may be involved in further 

                                          
4 For regulatory bodies, data on their staffing levels and budgets are available in the CEER Benchmarking Report, 
published in 2005. Additional information has been collected directly from the involved institutions. 

5 Source: Eurostat (2007) Statistics in focus - Population and social conditions - 41/2007 "First demographic 
estimates for 2006" (pp. 2) 
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sectors other than just electricity and gas (i.e. district heating, transport, water, etc). Other 
factors, such as the actual tasks of the regulatory body, its actual enforcement powers or 
other organisational issues which may also influence the staffing levels, have not been 
taken into account.  

The graph below compares the relation between the level of staffing of the 25 regulatory 
bodies adjusted by the number of sectors covered by each regulator, with the population in 
each member state. 

 

Figure 2-1: Level of Staffing of the Regulatory Institutions in the EU 
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Source: Mercados EMI 

 

As it may be expected, there is a positive relationship between the size of the country and 
the size of the regulatory bodies, the relationship however is not linear and the trend line 
that represents the level of staffing in comparison with the population shows economies of 
scale, i.e. the staffing needs in proportion to the population grow in a less than proportional 
way. 

In addition, the above graph shows that the majority of the new member states employs a 
number of staff either on, or above, the trend line. On the contrary, most of the old 
member states are placed below the trend line in terms of staffing. Only two of the old 
member states are above the trend line: Germany and the UK.  

It is worth noting that Poland and the UK6 have a very high level of staffing compared to 
the remaining countries and have therefore an impact on the trend line. In the case of 
Poland, the large staff of the regulator is partially due to the fact that the Regulatory 
agency is also in charge of regulating a large district heating sector, liquid fuels and issuing 
and redemption of green and red (CHP) certificates; in the case of the UK, quality monitoring 
is a task carried out by OFGEM that is not common in most of the other regulators. The 
removal of the UK and Poland from the sample would lower the trend line and therefore 

                                          
6  The UK data actually refers to Great Britain, as Northern Ireland has a separate regulatory body. 
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move some of the new member states above the trend line. In the same way, some of the 
old member states, such as Ireland or Spain, would also be moved above the trend line. 
However, the relativities between old and new member states would not be significantly 
affected and, in general terms, the results of the analysis suggest that the new member 
states employ proportionally more personnel in their national regulatory bodies, which may 
indicate that they are facing more complex tasks: the implementation of the EU Acquis at 
the same time as they are supporting the structural reforms that are needed for the 
transition from a vertically integrated energy sector to a liberalised one. 

However, the comparison should be considered with some care, because, as it was stated 
above, organisational factors or differences in the regulators’ competences have not been 
taken into account. In this sense, further analysis has been performed with the aim of 
understanding whether the old and new member states show differences in the financial 
resources available. 

Level of financial resources available: financial resources ensure that a regulatory body 
may adequately pay its staff and therefore compete for the best resources with other 
administrative bodies, as well as with the industry. Financial resources also ensure that the 
regulatory body can train its resources or undertake new activities if needed, and can be 
independent from the industry. For this reason, financial resources are taken into account 
to evaluate the institution’s administrative capacity. 

In the first instance the financial resources of regulators have been put in relation with the 
size of each country’s population, because, as mentioned above, we believe this is a good 
proxy for the actual size and needs of the regulated sectors. Also, similarly to the 
procedure used for comparing the level of staffing, the first adjustment factor that has been 
taken into account is a discounting factor that has been applied to those regulators involved 
in sectors other than electricity and gas7. And again, the adjustment factor only refers to 
the number of sectors regulated by the body, but it does not take into account any 
differences in the competences of each regulator. 

However, further qualifications need to be considered when comparing financial resources 
of regulatory bodies across the EU. Firstly, the purchasing power in each country is 
different, i.e.: the same basket of goods may not be acquired in two different countries at 
the same price, and this may depend on the different level of prices in different countries. 
Therefore, a more objective comparison of financial resources available to a regulator is 
one that considers the value of financial resources in relation to the country’s overall price 
level. Although this adjustment may introduce some distortions8, this has been considered 
preferable to a crude comparison of data which would produce even more biased results. 
The aim of the correction is then, to make financial resources comparable across the 
countries. In order to take into account the different economic conditions between 
countries, which is particularly relevant for new member states - as the majority of them 
are below the EU-25 average in terms of GDP per person -, the financial resources of the 
different EU regulatory bodies have been adjusted by real 2005 GDP in purchasing power 
standards (PPS) per person employed9, and they are compared assuming that all the 
countries are on the EU average. The GDP in PPS is a common tool used by the OECD for 
making this type of comparisons across countries, especially in those studies related to 
economic activities. Thus, GDP in PPS allows for direct comparisons among member states, 
so that all member states are considered as if the GDP per employed person were the same 
across the EU.  

                                          
7 The discounting factors applied to the financial resources are the same as those applied to the level of staffing. It 
is difficult to assess how the additional tasks carried out by the regulatory bodies affect the financial resources. 

8 For instance, in the case of Luxemburg, the 2005 GDP PPS per capita is very high; therefore, the adjusted 
budget decreases a lot from its nominal value. This has as an implication in Figure 2.3-3, that Luxembourg is 
placed well below both new and old member states. The position of Luxembourg may be affected by the GDP in 
PPS per employed person index, since Luxembourg is the richest country in the EU; it is therefore likely that the 
discount factor is decreasing the value of the financial resources of the regulator well below the actual level. 

9 Available at: http://www.dgep.pt/EPOnline/div/Cint_port_ing.pdf 
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The following graph illustrates the relationship of financial resources available to the 
regulatory bodies with each country’s overall level of the population. 

 

Figure 2-2: Financial Resources of the Regulatory Institutions in the EU10 
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Source: Mercados EMI 

 

In the above graph economies of scale are still observable. It is also possible to note that 
while the UK has remained well above the trend line also in terms of financial resources, 
this is not the case for Poland, which has a budget significantly below the trend line 
considering the large population of the country. But, in addition to the UK, Ireland and Italy 
may be added to the list of member states with financial resources of the regulator above 
the trend line. On the other hand, France, the Netherlands and Finland can be observed to 
be the countries with lower financial resources in relation with their population. 

Overall, from the above graph it emerges that the new member states are placed mostly 
below the trend line. Moreover, even if the outlier countries were removed from the 
sample, determining a lowering of the trend line, most of new member states would still 
remain below this line. The old member states are variously scattered above and below the 
trend line. It is probably worth noting that the three Nordic countries (Denmark, Sweden 
and Finland) are below the trend line, with Greece and The Netherlands being the old 
member states with apparently the fewest resources. 

Looking at these results, the first conclusion that might be drawn is that, although the 
regulators in new member states employ more personnel compared to their population, 
they tend to have smaller amounts of financial resources. However, as mentioned above, a 
further level of complexity needs to be introduced in our analysis of the financial resources, 
which takes into account the GDP in PPS per person employed. 

The following graph shows the level of financial resources available per member of staff and 
in relation with the size of the country in terms of population. The previous adjustment 

                                          
10 Germany is not included in the graph since no information is available neither in the CEER report nor in the 
regulator’s annual report. 
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factors related to the number of regulated sectors are still maintained, together with the 
GDP in PPS per person employed index. In this analysis the effect of the adjustment related 
to the number of regulated sectors is neutral because the discounting factor applied to the 
human resources is the same as the one applied to the financial resources (i.e. a regulatory 
body with one more sector to regulate is considered to have less human resources and less 
budget in a completely proportional way). Some differences would arise if the two 
discounting factors were different.   

 

Figure 2-3: Financial Resources over Level of Staffing of Regulatory Institutions in 
the EU 
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Source: Mercados EMI 

 

The new member states are in general well below the level of the old member states. The 
fact that the Dutch regulatory body is a department of the Competition Authority may have 
an impact in determining the relatively low values of the available financial resources per 
unit of staff. The main reason for Cyprus being so much above all other new member states 
is because, as stated earlier, the regulation activities present economies of scale in relation 
to the size of the sector/s and thus, for very small regulatory agencies, the share of fix cost 
in the total budget is very important. 

Hence, the conclusions that may be drawn from the previous analysis are that, in general, 
the new member states have higher levels of staffing in their national regulatory bodies but 
lower levels of financial resources. Moreover, the level of financial resources per unit of 
staff is lower in new member states than in old member states. It is worth noting that a 
certain connection can be made between budgetary independence and the level of 
resources available to the regulatory body. Although it cannot be tested for all cases, in 
many countries, a high level of financial resources is linked with a high independence in 
budget definition (see Table 0-5 y 0-6). 
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2.2.1.  RESULTS FROM THE QUESTIONNAIRES ON REGULATORY CAPACITY 

The previous results indicate that there are significant differences between the different 
member states and, in particular, between the new and the old ones, and that these 
differences are particularly visible when it comes to the financial resources in relation with 
the level of staffing. These results are somewhat in line with what could have been 
expected and confirm that the resources available to the old and new member states are 
still somewhat different,  

The following considerations can help to explain the differences in administration capacity 
expressed in terms of staffing and of financial resources: 

• Larger staff: it has been noted that the regulatory bodies of new member states 
tend to have larger staff in proportion with the country’s overall population. The first 
hypothesis that can help explain this difference is that we have not appropriately 
corrected for the number of tasks actually performed by the regulators (i.e. tariffs, 
licences, quality) and this may present some consistent differences between the old 
and the new member states. The second hypothesis, which in fact we believe may 
explain more, takes into account the findings on financial resources, and argues that 
human resources are the most affordable resource for institutions in new member 
states. It is also worth noting that the implementation of the EU Directives and of 
the whole Energy Acquis generates notable needs for larger staffing. Although this is 
certainly the case, it has also to be noted that these institutions’ need for staff tends 
to grow overtime. 

• Lower financial resources: the higher level of staffing should lead to higher costs 
in terms of labour costs. Much however depends on the staff composition of the 
regulatory body in terms of seniority. Our analysis shows that resources available to 
regulators in new member states are less than those available to regulators in old 
member states. A comparison with the level of salaries in the industry could help us 
to understand whether the regulator is able to recruit the right human resources to 
enhance its administrative capacity. As a matter of fact, as it can be seen in the 
Figure below, both, in the old and the new member states, the salaries in the 
regulatory agency is comparable to the civil servants’ and lower than for equivalent 
professional level in the industry. There are however a few exceptions, such as 
Austria, Belgium, Spain, Sweden and Estonia. It is worth noting than in some cases, 
like the Italian one, salaries in the regulatory body are comparable to civil servants 
for autonomous institutions (i.e. Central Bank) that tend to be higher than the 
average for civil servants. 

 

Figure 2-4: Salaries in Regulators against industry and civil servant 
Salaries for professional 
staff in the regulatory 
agency (excluding 
regulators)
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• Lower resources per employed person: the general observation regarding the 
lower level of financial resources available overall is also verified, and the effect is 
even larger, when the resources are considered in relation with the level of staffing. 
Two hypotheses may help us explain these differences. In most EU countries the 
salaries of staff in the Regulatory Authorities are related to the salaries of other 
categories of civil servants. It may be the case that, in general, in new member 
states, which are mostly transition economies, civil servants are financially worse off 
than in the old member states. The second hypothesis is that in the new member 
states the resources available to the regulatory body are only the ones necessary to 
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pay salaries. As a consequence, the staff would have less or no available budget 
over and above their salary. In these conditions good equipment, training of staff 
and participation in international activities become more difficult and may have an 
impact on the administrative capacity of the regulatory body. 

Hence, the above information shows that the administrative capacity of the regulatory 
institutions in the EU differs between the new and the old member states. The answers to 
the survey provided by the different national agents taking part in the European energy 
sector provide a further explanation of the underlying differences between countries.  

The results of the survey are summarised in Table 2-1 below which shows the main 
concerns of the regulatory bodies and of the other stakeholders ranked according to the 
importance attributed to them by stakeholders. The colour coding further helps to compare 
the position of the different issues in relation with the group of interest.  
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Table 2-1 Administrative Area to Be Strengthened by the Regulatory Body 

 

 

Source: Mercados EMI 
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The results of the above table may be summarised as follows: 

• Institutions of the old EU member states and institutions of the new accession 
countries have different priorities in terms of the regulatory framework. 

• Electricity and gas companies have different regulatory needs. 

• Large consumers are more aligned with the concerns of the institutions in the old EU 
member states. 

Thus, it is clear that the different agents operating in the energy sector have different 
priorities regarding regulation. This seems plausible considering the agents’ different 
incentives, especially when comparing the companies and the regulators. It might have 
been expected that the regulators would be aligned in priorities, but this is not the result 
arising from the survey. One reason that could help us explain these differences is the 
different stages of the liberalisation process. So, the concerns of regulators in the new 
accession countries seem to deal more with the early stages of liberalisation. This is in line 
with the findings of the previous paragraph in this chapter. 

Hence, it appears that the differences between regulators in the old and new member 
states are not only in terms of staffing and resources but also in terms of content and 
priorities of the institution. In fact, the main concerns of regulators in the new accession 
countries are: 

• Staff training; 

• Hiring more staff; 

• Unbundling issues; 

• Cross border issues and licensing issues. 

On the other hand, regulators in old member states are mainly concerned in improving 
their administrative capacity on: 

• Market design and monitoring; 

• Energy efficiency, unbundling issues and cross border issues; 

• Service quality regulation and financial and technical information gathering process; 

• Budget of the regulatory body and the EU Acquis implementation. 

Thus, the common concerns of the two sets of countries are the cross border issues and the 
unbundling issues. The former is also shared by the gas companies and the large 
consumers. Both regulators and companies seem therefore to be quite aligned on the 
issues that are also high on the Commission’s agenda, but that have not yet found a proper 
regulatory solution. It is interesting to note that these areas overlap with the areas where 
the implementation of the Acquis is weaker, as highlighted earlier in this chapter.    

However, the remaining issues are different, in fact, while the regulatory bodies of the new 
member states are concerned with all the aspects relating to staff such as training or 
hiring, regulators in the old member states are more concerned with aspects like market 
monitoring, which are more in line with a mature liberalised market. These differences 
show that there is a different degree of maturity in the liberalisation process between old 
and new member states, which is most likely related to the complete change in the 
economic approach faced by most new member states. 

It is especially significant that the new member states express the need for more staff and 
training, although, as it was previously showed, the regulators of the new member states 
appear to be above the EU-15 trend in terms of personnel. This could indicate that the need 
expressed is for more highly-qualified personnel rather than more support or junior staff.  
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On the contrary, regulators in old member states are more focused on the issues 
associated with a mature market, which require a higher degree of qualifications. To do 
this, they need highly qualified staff on issues such as energy efficiency, market monitoring 
or regulatory implementation. 

As a result of the analysis it may be concluded that the state of implementation of the EU 
legislation in the new accession countries is allowing the proper development of the first 
stage of the EU Acquis implementation, but, in order to properly develop the second stage, 
which will require more detailed and specific qualifications, the regulatory bodies in new 
member states are likely to be under some constraints and are expressing the need for 
some training and support. The survey also shows that training offered to regulatory 
agencies through specific accession programmes has been considered very useful by the 
recipients. We believe that the active participation of new member states in the 
international networks (CEER and ERGEG) is a very good instrument for exchanges related 
to the regulatory developments. Participation in these peer groups should be encouraged 
and, where needed, supported by the Commission to avoid causing delays in the proper 
development of the single energy market or, even worse, creating further differences 
between the two sets of countries. 

A case example that refers to the specific experience of the Twinning project “strengthening 
the energy market regulator” between the National Control Commission for Prices in 
Lithuania and the Italian Ministry of Economy and Finance, is presented in Annex D. The 
particular enthusiasm of the respondent with regard to the project when replying to the 
survey has been decisive in focusing on this particular project. 

 

2.3. ASSESSING THE INDEPENDENCE OF REGULATORY INSTITUTIONS  

Establishing a baseline of competency for national regulatory authorities is a key to 
ensuring effective regulation and therefore the smooth functioning of the IEM. Thus, as laid 
out in EU Directive 2003/54/EC, “it is important that the regulatory authorities in all 
member states share the same minimum set of competences”.  In all EU member states, a 
separate national regulatory institution has been established to oversee the energy sector.   

In this section we address the issue of the independence of regulatory agencies from the 
Administration (Ministries and other Government bodies). As already mentioned, we 
consider regulatory independence essential for the achievement of an adequate level of 
administrative capacity. 

Table 2-2 below shows the year in which each national authority was established in both 
old and new member states. In most jurisdictions the regulatory authority is less than 10 
years old and in many much younger. On average, regulatory authorities in old Member 
States are one year younger than their counterparties in old member states. However, 
significant differences in the tradition of regulation exist among both old and new member 
states. For example, the regulator in Hungary, which was established in 1994, predated 
most of the other regulators in both new and old member states, while the German 
regulator was the last one to be established two years ago. 

A long-standing tradition of regulation may support the development of a culture of 
regulatory independence. However, independence may also be promoted and protected by 
statutory provisions and this is the aspect which we now turn to consider. One of the 
objectives of the analysis is to establish whether the independence of regulators in new 
member states is sufficiently promoted and protected, and how this compares with the 
situation in old member states. 
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This assessment is based on a number of different criteria, using a scoring system. In 
particular we consider the following aspects related to the activities and functioning of 
regulatory institutions: 

• the role that the regulator plays in defining the methodology or the level of network 
tariffs. This is one of the most delicate functions of the regulator, and one in which 
the temptation of political interference is probably the greatest. It represents 
therefore, a good test of the actual regulatory power assigned to the regulators; 

• the degree of the regulators’ financial independence; 

• the procedures for appealing against the regulators’ decisions; 

• the institution responsible for appointing the regulators; and 

• the conditions under which the regulators can be removed from power. 

In what follows we briefly comment on each of these aspects and the scoring – from 1 to 3 
- applied for each of them. In general, a lower scoring (1) corresponds to a situation which 
is deemed to be most conducive to regulatory independence, while a high score (3) 
highlights conditions which may jeopardise such independence. Finally, it is important to 
emphasise that other aspects of a regulator’s functioning may also have an impact on its 
independence. For example, the possibility for a regulator to be reappointed for consecutive 
terms can be claimed to potentially reduce his/her independence with respect to a situation 
in which only a single term of office is allowed, especially if the Administration is involved in 
the regulator’s appointment. However, we have chosen the five aspects presented above 
because we consider them to be the most relevant. 

 

Table 2-3: Year of Legal Foundation of National Regulatory Institutions 

Old Member States
Year regulator legally 

established
New Member States

Year regulator legally 
established

Austria 2001 Czech Republic 2001
Belgium 2000 Cyprus 2003
Denmark 2000 Estonia 1998
Finland 1995 Hungary 1994
France 2000 Latvia 1996
Germany 2005 Lithuania 1997
Greece 2000 Malta 2001
Ireland 1999 Poland 1997
Italy 1997 Slovakia 2001
Luxemburg 1997 Slovenia 2000
Netherlands 1999
Portugal 1997
Spain 1997
Sweden 1998

(Ofgas) 1986
(Offer) 1989

(Ofgem) 2000

Average 1998 Average 1999

UK

 
 
Source: Data from CEER Regulatory Benchmark Report Dec. 2005 

 

2.3.1. PRICE SETTING  

The setting of network tariffs, or the definition of the related methodology, is a typical 
regulatory function, and in fact possibly the most typical. It is also one in which the 
contrasting interest of different sector stakeholders is strongest, as the tariff level has a 
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direct economic impact on them (by determining the revenues for the network companies 
and costs involved in grid access for network users). The Administration may also have a 
direct interest in tariff setting even where network companies are not state-owned, as the 
level of tariffs may influence the rate of price inflations. 

Strong power of the regulator in tariff or tariff-methodology issues is therefore an indication 
of the role that the regulator plays in the regulation of the energy sector. 

In most EU jurisdictions regulators have powers to define the methodology for tariff setting, 
or to set the tariffs themselves. However, in many of these jurisdictions the Administration 
may have powers to approve, veto or modify the regulator’s determination. In this case, 
the implication of these powers needs to be carefully assessed because they can range 
from a merely formal approval of what the regulator determines, to the power of freely 
modifying the regulator’s proposal, without the need of any justification. 

With respect to this aspect, the different jurisdictions have been scored according to the 
following criteria: 

• a score of 1 has been assigned when the regulator has final authority in setting 
tariffs or in defining the tariff methodology, while the Government/Minister has no or 
limited power to intervene in the decision; 

• a score of 2 has been assigned when the decision on tariff or tariff methodology is 
taken by the Regulator, but the Government/Minister has significant powers to set 
limits or otherwise influence the decision, or to modify it; 

• a score of 3 has been assigned when the formal decision is taken by the 
Government/Minister or Parliament, or, if the decision is to be based on a proposal 
by the Regulator, the final decision can deviate from this proposal. 

In most member states, regulators have final authority on network tariffs, with very limited 
powers by the Administration. There are however a number of exceptions: in France, 
Greece, Hungary, Luxembourg, Poland, Slovenia and Spain network tariffs are approved by 
the Ministry, on proposal by the regulator, with a different degree of freedom in modifying 
the regulator’s proposal. 

2.3.2. BUDGETARY AUTHORITY 

A regulator’s independence can be better protected by having control over the setting of its 
budget.  Where the regulator sets its own budget, this is generally financed by a fee 
collected from the regulated sectors. Alternatively, the regulator can be financed by the 
central budget, but it is clear that in this case its independence is at risk of interference by 
the Administration. 

With respect to this aspect, the different jurisdictions have been scored according to the 
following criteria: 

• a score of 1 has been assigned if the regulator is allowed to set its own budget, 
within the limit defined by the law; 

• a score of 2 has been assigned if the regulator’s budget is set by the 
Government/Ministry or other institutions according to well defined procedures set in 
the law; 

• a score of 3 has been assigned if the regulator’s budget is part of the State Budget – 
which is approved by Parliament – and it is subject to discretionary modification by 
the Government in the preparation of the State Budget. 

In most EU jurisdictions, regulators have sufficient budgetary authority. However, there are 
10 member states where the regulator’s budget is either controlled by a ministry or is part 
of the state budget, which goes through the normal parliamentary approval process. 
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2.3.3. APPEALS PROCESS 

Appealing decisions made by regulators are an essential part of the regulatory process. The 
way in which the appeal process works is key in assessing the regulator’s independence. It 
is clear that if the appeal is heard by the Administration, the independence of the regulator 
may be ineffective. 

With respect to this aspect, the different jurisdictions have been scored according to the 
following criterion: 

• a score of 1 has been assigned if the appeal is heard by the Courts, the 
Market/Competition Authority or the Administrative Tribunals; 

• a score of 2 has been assigned if the appeal is heard by institutions other than those 
in the judiciary system or the Administration; 

• a score of 3 has been assigned if the appeal is heard by the Government/Ministry. 

In all EU jurisdictions, appeals to the regulator’s decisions are heard in the judiciary system 
or by the Market/Competition Authority. The most common scheme, which characterises 13 
member states, involves the Administrative Tribunals. Civil Courts are responsible for 
hearing appeals in 8 member states.  

2.3.4. APPOINTMENT AND REMOVAL POWERS 

Clearly, the process for the appointment of regulators and the definition of the situations in 
which a regulator can be removed from office are essential aspects in determining the 
degree of the regulator’s independence. The appointment by the Administration, rather 
than by an institution like Parliament which represents a wider range of political interests, 
is clearly less conducive to protecting the regulator’s independence. Appointment by the 
Head of State can also protect the regulator’s independence even though much depends on 
how substantive this power is in practice (e.g. independence would be poorly protected if 
the formal appointment by the Head of State were based on a binding proposal by the 
Administration). 

Similar considerations apply to the removal of powers. Where the situations in which the 
regulator can be removed from power are clearly specified in the law (e.g. in the case of 
gross misconduct or criminal proceedings) and do not lend themselves to discretionary 
interpretation, the independence of the regulator is best protected. 

With respect to the appointment of regulators, the different jurisdictions have been scored 
according to the following criteria: 

• a score of 1 has been assigned if the regulator is appointed by the Head of State or 
Parliament; 

• a score of 2 has been assigned if the regulator is appointed by the Head of State or 
Parliament on proposal from Government/Minister; 

• a score of 3 has been assigned if the Regulator is appointed by the 
Government/Minister. 

With respect to the removal of regulators, the different jurisdictions have been scored 
according to the following criteria: 

• a score of 1 has been assigned if the regulator cannot be removed except in the 
case of gross misconduct; 

• a score of 2 has been assigned if the regulator can be removed in specified cases by 
the Head of State or Parliament; 

• a score of 3 has been assigned if the regulator can be removed by the Government 
or Minister. 
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In most EU jurisdictions, regulators are appointed by the Administration, with the concrete 
risk of political interference in the selection of the candidates. Also, in most EU jurisdictions, 
regulators can be removed by the Administration on a more or less discretionary basis. 
Only in 6 member states, the situations in which regulators can be removed are specified 
by law. 

The following tables present the scoring on the above criteria for regulators in old and new 
member states respectively. The average score for regulators in new member states is only 
marginally higher than the average score for regulators in old member states (9.7 versus 
8.7). Therefore, the independence of regulators in new member states enjoys a slightly 
lower degree of statutory protection than is the case of their counterparties in old member 
states. However, the picture in both groups is quite varied. The Italian regulator, which is 
the one enjoying the strongest statutory protection among the regulators in old member 
states, scores exactly as the regulator in Latvia, which is the most protected in the new 
member states. Also, the Polish and Slovenian regulators are only marginally worse off, in 
terms of statutory protection, than the Irish and Spanish regulators, which are the least 
protected in new member states. 

However, it is clear that statutory protection is not the only way of ensuring effective 
independence of the regulator. As it was already mentioned, a culture of regulation and 
regulatory tradition may also assist in this respect. What must be clear, however, is that 
where such tradition and culture do not exist (as in the case of jurisdictions which have 
only recently reformed their energy sectors and introduced a modern regulatory approach), 
statutory protection is the most effective tool for promoting and protecting the 
independence of regulators. 
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Table 2-4 Regulatory Independence Scores Old Member States 

  

Regulatory Independence Scores 
(lower = more independence) 

 
 

Price setting & 
methodology Country 

(OMS)  (1-3) 

Budgetary 
Independence (1-

3) 

Appeals 
Process 

(1-3) 

Appointment 
Regulatory 
Authority   

    (1-3) 

Removal of 
Regulatory 
Authority 

 (1-3) 
Total 
Score 

Austria  1 1 1 3 2 8

Belgium (CREG) 2 2 3 3 1 11

Denmark  1 3 1 3 1 9

Finland  1 3 1 2 3 10

France  3 3 1 1 1 9

Germany  1 3 1 1 2 8

Great Britain  1 1 1 3 3 9

Greece  3 1 1 3 1 9

Ireland  1 1 1 3 2 8

Italy  1 1 1 2 1 6

The Netherlands 1 1 1 3 3 9

Portugal  1 1 1 3 3 9

Spain  3 1 1 3 3 11

Sweden  1 1 111 3 1 7

Luxemburg 2 1 1 2 2 8

Average  1.5 1.6 1.0 2.5 1.9 8.7 

 
Source: Data from IERN International Energy Regulation Network 2006; analysis by REKK 

                                          
11 Appeals to Court with exception of cases regarding local/regional distribution concessions with appeals 
to government. 
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Table 2-5 Regulatory Independence Scores New Member States 
 

 

 Regulatory Independence Scores  
(lower = more independence)  

Country 

Price setting & 
methodology 

(1-3) 

Budgetary 
Independence 

(1-3) 

Appeals 
Process 

 (1-3) 

Appointment 
Regulatory 
Authority 

(1-3) 

Removal of 
Regulatory 
Authority 

 (1-3) 
Total 
Score 

Cyprus  1 2 1 3 3 10

Czech 
Republic  1 3 1 3 3 11

Estonia  1 3 1 3 3 11

Hungary  3 1 1 3 3 11

Latvia  1 1 1 1 2 6

Lithuania  1 3 1 1 2 8

Malta  1 1 1 3 3 9

Poland  1 3 1 3 3 11

Slovak 
Republic  1 3 1 1 2 8

Slovenia  3 1 3 2 3 12

Average 1.4 2.1 1.2 2.3 2.7 9.7 

 
Source: data from IERN International Energy Regulation Network 2006; analysis by REKK 
 

3. CONCLUSIONS AND RECOMMENDATIONS 

The implementation of the Energy Acquis is a key point for the development of the 
Internal Energy Market (IEM). This implies not only bringing national legislation into 
line with the EU Directives, but also creating strong institutions and reliable 
enforcement procedures. 

Since the adoption of EC Directives 2003/54/EC and 2003/55/EC most of the EU-25 
member states, with some exceptions where derogations were granted (such as 
Latvia, Lithuania, Malta and Cyprus), have transposed the Directives into national 
legislation.  However, the transposition of the Directives is only the first step in the 
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development of the IEM which also requires, inter alia, a clear institutional 
framework and an independent regulator with adequate enforcement powers. At the 
same time, the structure of the sector remains an important factor for the 
development of an effective, competitive and sustainable internal market. 

The main issues with respect to which the Energy Acquis is still not fully 
implemented are presented in the following figure. Some gaps are common to both 
old and new member states, while others are more frequent in one of these groups.  

 

 
Source: Mercados EMI 

 

The diagram clearly shows that both old and new member states face problems in 
areas that are crucial to the development of competition in the energy sector. 
Inadequate levels of third-party access (TPA) and of independence of TSOs/DSOs, as 
well as the procedures for allocating capacity on the networks, seriously hamper the 
development of competition in the energy sectors of many member states and, 
consequently, the creation of a well functioning IEM. 

In addition to these common issues, old member states face problems in the 
integration and coordination between TSOs and other cross border issues while 
concerns in new member states mostly relate to retail market opening and the issue 
of public service obligation. 

The problems faced by the new accession countries are issues that typically 
characterise the “early stages” of the liberalisation process and that have already 
been overcome in the old member states. However, looking forward and in the 
prospect of future enlargements, those issues should be carefully addressed in the 
pre-accession process. It may be worth reminding that at the time of accession the 
two new EC Directives 2003/54/EC, 2003/55/EC were about to come into force and 
this has meant that the new member states have had to implement the requirements 
of the first and second energy Directives almost at the same time. So, while the old 

 

Cross border Issues 
Inter-TSO Regulation 
TSO Tariffs  
TSO Compensations 

TSO unbundling 
TSO capacity allocation  
TPA limited effectiveness
TPA too complex 

TSO Information System 
Retail market opening 
Public Service Obligation

EU-15 2004  

Countries 

EU-10 New Accession  

Countries 

Figure 3-1: Regulatory Framework and Implementation Capacity 
Main Gaps in the implementation of the EU Energy Acquis by group of member states



MERCADOS EMI – REKK – E-BRIDGE 

 

 

Study of the Impact of EU Enlargement in the area of Energy                                                         31 

member states had already restructured their vertically integrated monopolies and 
were mostly ready to push further along the liberalisation process, the new member 
states have had a shorter time to undertake all the necessary changes to reform the 
structure of their energy sector. This may also help to explain why new member 
states are still dealing with issues that are more typical of recently liberalised 
markets.      

The 2004 EU Enlargement therefore happened at a time when old member states 
were still in the process of implementing the 2003 Directives on the electricity and 
gas market. Therefore, their domestic markets were still suffering from significant 
imperfections and barriers to the development of competition. The situation with 
respect to the creation of the IEM in electricity and gas was even more problematic. 
Regulation n. 1228/2003 on cross-border exchanges in electricity was not yet 
implemented, as it required guidelines to specify, in workable details, the approaches 
to congestion management, inter-TSO compensation and network tariff 
harmonisation. While this Regulation included, in an Annex, guidelines on congestion 
management, it was common belief that these were too vague to be of any use, and 
work started immediately on drafting new guidelines. These were eventually issued 
at the end of 2006, to come into force at the beginning of 2007. In the gas market, 
the situation was even worse, as Regulation n. 1775/2005 on the use of gas 
networks would be issued more than one year after the 2004 enlargement.  

Therefore, in 2004 the ten new member states joined an IEM still in the making. 
Moreover, apart from the regulatory framework, the structure of the electricity and 
gas sectors in many old member states was still characterised by large incumbents 
which might have lost the privileges of their former legal status of vertically-
integrated monopolists, but still enjoyed significant market power and an ability to 
distort the market to their advantage. This shows that formal implementation of the 
provisions in the Energy Acquis is not sufficient to ensure the development of a 
competitive market. Effectiveness of the provisions is a more ambitious objective and 
our analysis shows that, at least in the areas of domestic and cross-border network 
access – key aspects for the development of a competitive IEM -, it is still not 
achieved in many member states. 

In this situation, it would have been impossible to require new member states to 
conform to more stringent criteria, in terms of market structure and implementation 
of the Energy Acquis, than the actual performance of old member states in these 
areas, and our analysis shows that many of the problems still affecting the 
development of the IEM, in the areas of network separation and third party access, 
are common to old and new member states, even though possibly more severe in 
the latter. 

The European Commission recently proposed a third package of measures aimed at 
addressing many of the aspects which emerged, in our analysis as well as in other 
assessments, as impeding the full development of the IEM. These measures are now 
going through the consultation and approval process and therefore it will be a few 
years before the new provisions will be fully implemented in all member states. 
However, these new provisions, working alongside those already implemented, will 
move the market standards of the IEM even higher, and may widen the gap between 
the way the energy sectors operate in potential future candidate countries and the 
requirements for participation in the IEM. 
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In this respect, the recommendation which emerges from our analysis for future 
enlargements is to ensure that any future candidate country fully implements the 
Energy Acquis and demonstrates that all the relevant provisions are working 
effectively before joining the EU. From our analysis, the areas which appear to be the 
most critical for the development of an effectively competitive IEM include 
appropriate separation of network operation from commercial activities – for which 
ownership unbundling may soon become the required standard, at least for the 
transmission network -, third party access, public service obligation and last resort 
tariffs. 

The appropriate implementation and effective functioning of the provisions in the 
Energy Acquis require an active role by the sector Regulator who is typically 
responsible for issuing the necessary bylaws and for their monitoring and 
enforcement. It is therefore essential that Regulators are put in a position to be able 
to carry out their duties with adequate administrative capacity. As already explained, 
administrative capacity is very difficult, if not impossible, to assess in an objective 
manner, as it involves a judgement on the quality of regulation. However, we argue 
that there are two conditions which may significantly promote the regulator’s 
administrative capacity: the availability of sufficient resources and their 
independence, both in their financing and from the Administration. We believe that if 
the interference of the Administration on the Regulator’s activity is limited and if the 
Regulator has sufficient resources, then there is no reason why it should not develop 
and maintain an adequate administrative capacity. Independence from the 
Administration may be protected by statutory provisions or promoted by a tradition 
and culture of independent regulation.  

Our analysis indicates that regulators in new member states generally have higher 
levels of staffing, but lower levels of financial resources. Moreover, the level of 
financial resources per unit of staff is lower in new member states than in old 
member states. It is worth noting that a certain connection can be made between 
budgetary independence and the level of resources available to the regulatory body. 
Although it cannot be tested for all cases, in many countries, a high level of financial 
resources is linked with a high independence in budget definition. 

Our analysis also indicates that both statutory provisions and tradition and culture 
may be equally effective in this respect. However, where a jurisdiction is unable to 
benefit from a tradition and culture of independent regulation, statutory provisions 
protecting the independence of the Regulator becomes essential. 

Our analysis shows that, on average, new member states enjoy a slightly lower level 
of statutory protection for the independence of Regulators when compared with old 
member states. 

Looking forward, as new candidate countries are likely to lack a well established 
regulatory tradition and a culture of independent regulation, they should be required 
to introduce sufficiently affective statutory provisions protecting the financial and 
decision-making independence of regulation from the interference of the 
Administration. However, no statutory provisions can provide full protection, as there 
is always the requirement to maintain accountability of the regulator and, in any 
case, the appointment procedure is always open to political interference. Therefore, 
we also recommend that peer review, even of an informal nature, of the main 
decisions by regulators – in particular those affecting the development of the IEM, is 
promoted. We believe that, if Regulators were required to present and discuss with 



MERCADOS EMI – REKK – E-BRIDGE 

 

 

Study of the Impact of EU Enlargement in the area of Energy                                                         33 

their peers the way in which key aspects of the regulatory framework in their 
respective jurisdictions are addressed, there would be a stronger pressure on 
developing effective regulation. The European Commission, in the third package 
proposal, envisages the creation of a regulatory Agency with main responsibilities in 
cross-border issues. We propose that this Agency, or any other entity which will be 
eventually established (or even ERGEG, in its current form) is entrusted with the 
responsibility of considering and formulating an opinion on regulations issued in the 
individual member states on a number of critical areas for the development of the 
IEM. Clearly, these opinions would not be binding, but it would be possible, for 
example, that a negative opinion requires the regulator to reconsider the decision 
(without any obligation to change it, but with a commitment to comment on the 
issues raised in the opinion). We believe that this scheme would assist those 
regulators – especially in new member states and, in prospect, in future accession 
countries - who do not benefit from a sufficient level of resources and independence 
to perform their duties more effectively and therefore, over time, increase their 
administrative capacity. In fact, it may even be envisaged that future accession 
countries be required to submit their regulatory activity to peer scrutiny even before 
accession. This would be in addition to any requirement stipulated in the accession 
agreement and monitoring carried out by the European Commission. 

Our analysis also highlights that new member states have greatly benefited from the 
capacity building support received by multilateral agencies – and in particular the 
European Commission - ahead of accession. If anything, this support is judged as 
insufficient by the beneficiaries, who have expressed the desire for the support to 
continue being available even after accession. Therefore we propose that, in the case 
of future enlargement, support is planned for both the pre-accession period and for 
an initial period after accession. This support may take different forms, including the 
direct involvement of other Regulators in working groups or twinning arrangements. 
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II  ANNEXES 

1. ANNEX A - MAIN DRAWBACKS TO THE 
IMPLEMENTATION OF THE ENERGY ACQUIS IN THE NEW 
MEMBER STATES 

In this annex we identify the main problems in the implementing the Energy Acquis 
in the new member states which joined the European Union in 2004. The analysis is 
based on the information available on the infringement procedures initiated by the 
European Commission in November 2006 and in the sector’s enquiry report, 
published by the European Commission in January 2005, as well as on the responses 
from the participants in the Survey. 

 

a) Czech Republic 

Although, Directives 2003/54/EC and 2003/55/EC were transposed into national 
legislation in 2004 by amending the Act 458/2000 and issuing the Act 670/2004, the 
Commission initiated infringement procedures against the Czech Republic, both with 
respect to both electricity and gas, for: 

• insufficient independence of the TSO and DSOs; 
• discriminatory network access and non publication of storage tariffs for the 

gas sector (only for gas); 
• preferential access to the interconnection for historical contracts; and 
• not having notified public service obligations. 

For what concerns the TSOs’ and DSOs’ independence, the problem appears to be as 
much due to the structure of the market as to the insufficient regulatory provisions. 
The electricity TSO, CEPS, is wholly owned by the State and therefore can be 
considered as fully independent. Instead, the gas TSO, RWE-Transgas Net, which 
was established as a separate company in January 2006, is a wholly-own subsidiary 
of RWE, the almost monopolist gas supplier in the Czech Republic. Nevertheless, this 
situation has secured both the legal unbundling in compliance with the 2003 gas 
Directive, and the functional separation of the gas TSO.  

Furthermore, from May 2007 almost all gas storage facilities are owned and operated 
by the newly established RWE Gas Storage company; however, there are plans to 
transfer gas storage facilities to the gas TSO. Prices for the use of gas storage 
facilities are not regulated by the regulator. Access is still managed on a negotiated 
basis. 

At the distribution level, in January 2006 CEZ, PRE and EON reorganised their 
distribution activities, with the creation of separate network and supply companies in 
compliance with Directive 2003/54/EC. The same process was realized in the gas 
sector: there are 8 network and 8 supply companies (with more than 90,000 
connected customers) in compliance with Directive 2003/55/EC. 

As for historical contracts in the case of electricity, currently ČEPS does not reserve 
any capacities for long-term contracts. In the case of gas, RWE Transgas Net has 
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long-term agreements in place with Gazprom, Verbundnets Gas and Wintershall 
regarding the transit of gas from Russia to Austria across the Czech Republic.  

Finally, with respect to public service obligation, households have the right to be 
supplied at regulated tariffs by designated traders unbundled from the vertically 
integrated companies.  

As for the entire infringement procedure, in 2006 the Czech Republic provided the 
Commission with its official statement from which follows that duties assigned by 
these Directives were carried out, with the exception of TPA in the gas sector. 
Currently, the non-discriminatory network access is provided by the amended ERO 
Public Notice No. 524/2006, effective from July 2007. 

 

b) Estonia 

Although Directives 2003/54/EC and 2003/54/EC were transposed into national 
legislation in 2003 by amending the existing Law (1998), the Commission initiated 
infringement procedures against Estonia with respect to the electricity sector for: 

• insufficient independence of the TSO and managerial separation of the 
DSOs; 

• insufficient competences of the regulators in relation to the management 
and allocation of interconnection capacity;  

• existence of regulated prices which prevent entry for new suppliers; 
• not having notified  public service obligations. 

Both in transmission and distribution, legal unbundling is in place and functional 
unbundling is due for completion, but in practice these provisions remain in 
substance devoid of use, considering the absence of alternative suppliers The 
dominant electricity company, Eesti Energia, a 100 % state-owned vertically 
integrated public limited company, is the biggest Baltic energy utility. It is the quasi 
monopolist generator in Estonia with 97% of production capacity (the national oil 
shale capacities accounting for 93%). The TSO, OÜ Põhivõrk is legally unbundled 
from Eesti Energia; the dominant distribution company, OÜ Jaotusvõrk, is also legally 
unbundled from Eesti Energia since 2004. In Estonia, we observe the quasi absolute 
dominance of the incumbents and the lack of viable alternative sources of 
competition, mainly due to the limited size of the market. The Estonian market is too 
small, so that competitive markets can only develop on a wider scale, including at 
least the Baltic countries. It should be noted that the Baltic countries are not directly 
linked to the EU grid, except for the Estlink, a direct current submarine cable 
connecting Estonia to Finland with a capacity of 350MW, linking the IPS system 
including Russia and Baltic states in an asynchronous mode. It is unclear whether 
Estlink will bring competition to Estonia as oil shale based electricity generation is 
cheap and prices in Finland are above the Estonian ones. Estonia also benefits from a 
derogation regarding the opening of the market – only very large customers are 
eligible – and therefore, unbundling and TPA access are more formal issues than the 
actual ones.  

The gas market is even smaller; however, the gas transmission system operator is 
also legally unbundled from Eesti Gaas since the end of 2005. The absence of any 
effective market opening hinders the analysis on whether the regulatory provisions 
are well implemented. The only other importer is the chemical company Nitrofert 
which only imports for its own consumption needs. 
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One issue in Estonia is that the Electricity Market Act imposes on Eesti Energia the 
obligation to supply electricity at a regulated price for all (including eligible) 
customers. This seems to act more as a price cap as the vast majority of customers 
are supplied at a price below the regulated price, Instead, there is no regulation of 
wholesale gas prices and of prices for the supply of gas to eligible customers, though 
the competition in the market is practically negligible due to the structure of the 
industry. 

The lack of competences of the regulator on cross-border issues is not  uncommon 
across the EU, but in the case of the Baltic countries this is a particularly serious 
drawback as competences in this area and a close  coordination with the other Baltic 
regulators are required if a regional Baltic market is to be developed. The Baltic 
States are well connected with each other and with Russia but lack interconnections 
with the rest of the EU. As their internal markets (because of size and structure 
restrictions) do not allow actual competition, the development of the Baltic markets 
is probably the only way to promote competition. This will also put to the test the 
implementation of the key energy Acquis provisions. 

 

c) Latvia 

Although, Latvia implemented the Second Electricity Directives some time after the 
deadline by issuing the new electricity Law in 2005, the Commission initiated 
infringement procedures against the country with respect to the electricity sector for: 

• existence of regulated prices which block the arrival of new suppliers; 
• not having notified  public service obligations. 

In the case of the gas sector, Latvia has opted for a full derogation from the rules in 
the Gas Directive regarding market opening and unbundling until 2010, based on the 
fact that the Latvian gas market is an emerging one. In practice, this derogation 
keeps the gas market fully closed. The only gas company is Latvijas Gaze, whose 
main owners are Gazprom and Eon Ruhrgas. The company owns the infrastructure 
including the Inchukalns gas storage facility. Latvia imports all its gas from Russia. 
The import price is negotiated between Latvijas Gaze and Gazprom. There are 
currently no alternative import options.  

The main issue in Latvia, as in the case of Estonia, is the existence of a distorted 
regulated tariff for all customers. The electricity market is, in theory, open for all 
non-household customers. In practice, regulated prices keep the market closed, and 
not a single customer has changed supplier. Latvenergo is under an obligation to 
supply all customers; eligible customers are free to choose their supplier but the 
regulated price of the default supplier is so low that no competing offers from outside 
the Baltic region and North-West Russia are available. This issue seems to be critical, 
as confirmed by Latvian stakeholders other than the regulator, who have participated 
in the Survey. Other issues that stakeholders mention are the lack of coordination in 
opening the market and the lack of transparency in publishing the available transfer 
capacity. 

The main DSO remains vertically integrated. The dominant electricity company is 
Latvenergo, a state-owned vertically integrated utility. Though functional unbundling 
has already been implemented and legal separation will be implemented soon, it has 
limited meaning as long as there is no competition on the market. The TSO 
Augstsprieguma tīkls was established as Latvenergo’s affiliated company. 
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Distribution has been unbundled from Latvenergo's retail business at organisational 
and functional levels, but its legal unbundling is to be finalised by July 2007 under 
the Electricity Market Law. 

In theory there are no obstacles to new entrants arising from the still inadequate 
implementation of the energy Acquis; in practice, the structure of the sector, with 
the dominant player and the default tariff reflecting the current costs of electricity 
production – much lower than the long-run marginal cost, makes it almost 
impossible to enter the market either as a generator or a supplier. 

 

d) Lithuania 

Lithuania implemented the Second Electricity Directives in 2004 by issuing a new 
electricity Law amending the Energy Law of 2000. Nevertheless, the Commission 
initiated infringement procedures against Lithuania, with respect to both the 
electricity and gas sectors for: 

• delay in putting into force the legal unbundling of transmission and 
distribution system operators (only for electricity); 

• discriminatory system of third party access to the transmission and 
distribution systems and the insufficient transparency of the access 
conditions (only for gas);  

• not having notified  public service obligations. 

Lithuania has decided to apply the provisions of article 28 of the gas directive 
(emerging market), which derogate from the market opening requirements, though 
some open access was implemented. Lithuania has committed to implement (new 
Law) all provisions of Directive 2003/55/EC by July 2007. Lithuania’s natural gas 
transmission system operator (Lietuvos Dujos AB, owned by Gazprom, E. ON 
Rurhrgas and the Lithuanian state) also operates as a distribution system operator; 
there are also six minor local distribution system operators. None of the natural gas 
transportation undertakings are legally unbundled from their gas supply divisions. 
Despite the derogation, Lithuania has partially opened its gas market. Eligible 
customers may choose between two gas supply companies Lietuvos Dujos AB and 
Dujotekana UAB. However, despite the prices of gas sold by these undertakings 
differ significantly, the Gazprom quotas (based on long-term contracts) do not allow 
the switching of eligible customers between them. In addition, from our Survey 
emerges that some stakeholders are concerned about the lack of transparency 
regarding capacity allocation, and the lack of an adequate information system that 
allows the simplification of transactions 

As in all Baltic countries, electricity and gas retail prices are regulated, which makes 
it very difficult for any non-incumbent company to make competitive offers. This is a 
common pattern in the entire region; from the formal regulatory point of view, there 
are no obstacles for new entry; in practice, however, the structure of the sector with 
the dominant player and the default tariff (below long run average cost) makes it 
almost impossible to enter the market either as a generator or a supplier. This issue, 
in the case of Lithuania, generates other concerns, because it remains unclear 
whether new investments on new generation capacity will be made when available 
capacity will decrease because of the final decommissioning of Ignalina nuclear 
Power Plant. 
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As indicated by the Commission, there seems to be a delay in putting into force the 
legal unbundling of electricity TSO and DSOs. The legal unbundling of the TSO and 
DSOs will not take effect in the Lithuanian legislation until July 2007. For DSOs, 
Lithuania has applied article 30(2) of the Directive which allows for a postponement 
of the implementation date for legal unbundling. New legislation to correct this has 
been proposed, but has not yet been adopted. Distribution services in the company 
are separated from the public supplier’s functions by separating the accounting 
systems of these activities. Lietuvos Energija AB - the transmission system operator 
- is not engaged in supply activities, though Kruonis hydro pumped storage power 
plant and Kaunas hydro power plant are owned by the TSO to ensure the power 
system balance and continuity of electricity supply. 

As in the other Baltic countries, there is a need for improved and more effective 
cooperation with other Baltic regulators in order to develop a common market. A 
common market is probably the only way to test if the formal implementation of the 
key energy Acquis may deliver the expected outcome. 

 

e) Poland  

Poland implemented the Second Electricity and Gas Directives in 2004 by amending 
the Law of 1997. Nevertheless, the Commission initiated infringement procedures 
against Poland, with respect to the gas and the electricity sectors, for: 

• absence of, or insufficient legal unbundling of transmission and distribution 
system operators in order to guarantee their independence; 

• not having notified the public service obligations; 
• preferential access for certain historical contracts (only for electricity);  
• no labelling provisions in national legislation (only for electricity) 

In addition, it is important to mention that our Survey revealed concern by many 
stakeholders about the soundness of regulation in Poland, which may depend on the 
fact that, not only the secondary legislation but also the structure of the market 
(consolidation of two integrated groups) are currently being decided. 

In electricity, long-term contracts and regulated prices distort the market; the 
market is illiquid and does not give proper investment signals. Until recently, around 
35% of generation plant was tied to contracts (Long-term Power Purchase 
Agreements) with PSE (currently the TSO) which in the past, acted rather like a 
single buyer. Fortunately,  the problem of long-term contracts seems to have been 
overcome; the new legal act on principles of covering the costs faced by generators 
in connection with the early termination of long term agreement (O.J. 2007, Nr 130, 
item 905), was recently passed by The Polish Parliament (June 2007). 

In January 2007, as part of the new restructuring programme (the development of 
two big integrated power companies, PGE and PKE), the electricity TSO was 
unbundled in ownership terms by transferring to the State treasury the PSE-
Operator’s shares from PSE SA (transmission company). This gave a final solution to 
the concern arising by the fact that the PSE-Operator did not seem to focus on the 
system’s efficient operation and the facilitation of the market, but on adapting its 
operations to the generation  and transmission structure in Poland, as the PSE-
Operator was owned by an incumbent.  
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Until June 2007, DSOs had not been properly unbundled functionally, and 
discrimination between their own supply-companies and the new entrants seemed to 
be happening as Poland applied article 30(2) of the Directive which allows to 
postpone the implementation date for legal unbundling until July 2007. On June 
2007, the President of ERO appointed distribution system operators. The application 
resulted from the separation of distribution system operators from the suppliers. The 
formula applied was based on the transferring of trade and/or generation activity to 
daughter companies. 

One outstanding issue is that the Regulator is not legally empowered to evaluate and 
introduce remedies by its own initiative in the case of discriminatory access and, 
although the Polish Regulator is legally empowered to monitor the energy and fuel 
markets, the regulator can only start any proceeding only on the basis of customer 
action, who is usually afraid to begin any dispute with his supplier (distributor). 

Even though the problems related to insufficient and ineffective unbundling that 
partially explained the low level of switching marketing, have been overcome, some 
incomplete or flawed secondary legislation is still distorting the retail market. For 
instance, existing key barriers are the high requirements referring to the measuring 
and settlement systems implemented by distribution companies and the high 
balancing costs and restricted access for traders, which represent important 
hindrances for new entrants. 

Due to a fear of high electricity prices relative to the purchasing power of households 
in Poland, households are supplied at regulated prices, while SMEs have the choice 
between free and regulated prices. At the moment, 90% of the final consumption is 
purchased under regulated tariffs. Regulated prices should be abandoned in 2007 
with the development of the last resort supplier. Nowadays, the end-user prices are 
too low and operating margins in the supply business are extremely low too, which 
pushes the wholesale market prices down as well (the prices in the liberalised 
wholesale market are pushed down through subsidies from income of both long term 
PPAs and the balancing market). The prices in the wholesale market are therefore 
too low to promote the required investments and suppliers are squeezed between 
two pricing systems. 

The Polish have claimed not to liberalise their gas market until 2010. Their argument 
is that at the moment they are too dependent on Russian gas, and they first need to 
diversify the gas sources before opening up their market to competition. Gas prices 
in Poland are still regulated. The only actor in the Polish market supplying gas is 
PGNiG, who has a monopoly. The Polish gas law obliges any company supplying gas 
to Poland to have a storage capacity of 3% of the total annual volume of import on 
Polish territory, which makes practically impossible the existence of new entrants. 
Probably, the big advance until now is that the gas TSO is already ownership 
unbundled. In the case of gas DSO (six big distribution companies belonging to 
PGNiG SA Capital Group) the functional unbundling has been implemented since 
2006. Recently, in July 2007, legal unbundling came into effect. 

 

f) Slovakia 

Slovakia implemented the Second Electricity and Gas Directives in 2005 by passing 
the Act 658/2004 and some secondary legislation. Nevertheless, the Commission 
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initiated infringement procedures against Slovakia, with respect to both the gas and 
the electricity sectors, for: 

• absence or insufficient legal unbundling of transmission and distribution 
system operators in order to guarantee their independence; 

• not having notified public service obligations; 
• preferential access for certain contracts in the electricity market.  

As far as it concerns the TSOs’ independence, legal unbundling of gas and electricity 
TSOs is required by the aforementioned Act. In practice, the transmission system 
operator for electricity is separate in ownership terms from the main generators and 
suppliers. The gas transmission system operator became legally separated in June 
2006. 

Different is the case of the electricity distribution systems that will be legally 
separated from generation or supply by July 2007. Legal unbundling has already 
been implemented for gas since June 2006. 

Except for the case of electricity DSOs, unbundling does not seem to be a problem in 
Slovakia, however, the competition in the market is minimal. Probably, this issue is 
more related to the market structure than to the actual implementation of the key 
provisions in the energy Acquis. In the electricity market, the largest generation 
company (Slovenska Elektrane - SE) owns roughly 80% of the capacity. In addition, 
there are three large distribution/supply companies which cover the entire territory 
of Slovakia. These companies, however, have very little generation capacity of their 
own and are largely reliant on SE for their supplies. SE is the main generation 
company which has also begun to supply customers directly. The three traditional 
supply/distribution companies - ZSE, VSE and SSE - have a regional distribution 
area; however, there is now competition between the three companies for business 
clients. Some competition is observed by foreign companies from the Czech Republic 
including CEZ. There is little congestion between the two member states and 
suppliers can also source electricity from the Czech power exchange.   

Even more concentration may be observed in the gas market. The gas market in 
Slovakia is characterised by a high level of dependence on a single external supplier. 
Slovensky Plynarensky Priemysel (SPP) is currently responsible for supplying all the 
gas in the Slovak republic, on the basis of existing contracts with Gazprom. It is also 
the owner of the transmission and distribution networks.   

Up to present, Slovakia has resisted placing restrictions on retail price levels (other 
than for households where the market is not open yet); however, those regulated 
prices may be extended in the future to other groups. This issue seems to be under 
discussion nowadays, and it is a matter of concern since it would mean a step 
backwards in the liberalisation process.  

Because of the internal markets’ high concentration, a higher degree of integration 
with neighbouring jurisdictions is essential for the competition to function; however, 
at present the regulator has no cross-border competences. This issue of cross border 
management was mentioned by many Slovak stakeholders in our survey. 
Competition from abroad, which requires an efficient and transparent management 
of cross-border issues, will put to the test the effectiveness of many of the current 
provisions implemented by the energy Acquis.  

As in the Polish case, many stakeholders also mention the need for a sound 
regulation. In the case of Slovakia, this may arise from some confusion regarding the 
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true nature of the problems in the Slovak energy sector, and regulation may be 
blamed for issues which are instead due to the structure of the market. However, 
this strong perception of the stakeholders cannot be neglected and consideration 
should be given to areas where regulation may need to be strengthened. 

 

g) Malta 

Malta has implemented the Second Electricity Directive but the implementation of 
articles 20 and 21 of the Directive is conditioned by the practical limitations of a 
small isolated system. This also affects the rules for the organisation of the market, 
which need to be appropriately designed. The derogation obtained by Malta relates to 
the provisions in Chapter IV on the Transmission System Operator (TSO), and in 
particular to Article 20 “Third Party Access” and Article 21 “Market Opening and 
Reciprocity”. As far as natural gas is concerned, the country is not supplied at all.  

Due to the small size of the market and to the lack of any interconnection with other 
countries, there is currently no competition in the Maltese electricity market. There is 
no transmission system in the island. Electricity distribution is not unbundled and 
supply tariffs are fully regulated. 

Additionally, no provision on labelling is applied; however, currently all electricity in 
Malta is produced in oil fired plants; therefore, labelling provisions do not seem to be 
relevant in the short–term. 

Due to the features of the Maltese power sector, the most important recent step is 
the termination in 2001, of the legal monopoly of EMC in the electricity sector, and 
that legislation envisages the possibility of authorising new generation; however, to 
date the government has not registered any interest from other undertakings. 
Therefore, presently all electricity is still generated and supplied by EMC because the 
market seems to be too small (aprox. 500 MW) to raise the interest of potential 
competitors, and the incumbent still enjoys a de facto monopoly. Both, electricity 
and gas interconnections to mainland do not seem to be economically viable. 

 

h) Cyprus 

Cyprus has implemented the First Electricity Directives by means of Law 
122(I)/2003, which essentially transposes the old electricity Directive into national 
law. Cyprus holds derogation from certain provisions of the new Electricity Directive. 
This derogation refers to the delay in opening up the market for all non-household 
customers until December 2008, and December 2012 for households. The derogation 
operates for the provisions set out for small isolated systems as the Cypriot market 
is too small (Aprox. 1000 MW). 

Gas market does not exist in Cyprus; however, the provisions of the new Gas 
Directive are transposed into national law because the government has plans to 
diversify the energy portfolio and bring natural gas into the market. Government 
policy on gas is currently very active and it should facilitate the imports of natural 
gas in liquid form by 2009, for electricity generation, if not earlier by independent 
power producers. Facilities for distributing natural gas in other parts of the Island, 
apart from the planned site for the gas terminal, are being discussed but nothing has 
been decided up to now. 
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In electricity, the Electricity Market Law of 2003 adequately covers the requirements 
of the Electricity Directive under Article 3 for consumer protection and performance 
standards that affect the quality of supply to all consumers with particular emphasis 
on vulnerable consumers. 

Competition in the electricity market is very weak, although there are some 
independent producers stepping in the generation side. The Cypriot electricity 
industry is dominated by the vertically-integrated, majority state owned Electricity 
Authority of Cyprus (EAC). EAC generates and supplies 100% of the electricity in 
Cyprus. EAC owns the transmission network, and owns and operates the distribution 
network and supply. Recently, CERA issued many licences to upgrade existing 
capacity and build new ones that may change the market. There is no wholesale 
market in Cyprus and trade is being carried out through bilateral contracts. 

The Transmission System Operator (TSO) is legally unbundled and separate accounts 
are published. On an interim basis, the TSO’s staff is seconded by EAC, which raises 
concerns regarding the independence of the TSO. The function of the Distribution 
System Operator remains with EAC and it is not unbundled from the supply activity 
that also remains in EAC. 

 

i) Hungary 

In Hungary, the electricity Directive was transposed by Act LXXIX of 2005 that 
modified the Act CX of 2001 (the base Law), to make it compliant with Directive 
2003/54/EC. This process is still ongoing as the regulatory framework was not 
compliant with the EU legislation and secondary legislation was also issued. 
Regarding the gas sector, the Act XLII on the Supply of Gas (GET Act) is the most 
important piece of legislation. It regulates the sale of natural gas, biogas, gas from 
biomass and other types of gas, and the transport and distribution of these gases via 
pipelines. It was amended in 2005 to comply with the second Gas Directive. 

Both, in the electricity and gas sectors, a regulated and an unregulated market 
coexist. The arrangements are quite transparent and do not seem to distort the 
development of the markets; however, the effective size of the unregulated market 
is much smaller that it should theoretically be. The structure of the market is not as 
concentrated as in other countries. MVM, which is 100% State owned, is the key 
player. MVM owns and operates Paks nuclear power plant, the largest in the country. 
It buys the electricity produced by independent generators under long term power 
purchase agreements and sells electricity to public utility suppliers (6 companies 
owned completely or partly by foreign companies).  

The small effective size of the competitive market may be explained by the way in 
which power plants were privatised. These plants were sold bundled with long-term 
power purchase agreements (LT-PPAs), which guaranteed a stable profit to the 
investors. Nowadays, such LT-PPAs tie up most of the electricity in the country, 
leaving too little available to allow the development of a liquid and competitive 
market. In addition, it is important to mention that many stakeholders in our Survey 
suggest that improvements in regulation may be required. 

Another source of concern is that all households are entitled to subsidised tariffs, 
irrespective of their economic condition. These subsidies have a significant impact on 
public finances and allegedly discourage serious energy saving efforts. 
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Regarding unbundling, electricity and gas TSOs are legally unbundled; DSOs are 
functionally and accounting unbundled. Legal unbundling is expected to be achieved 
by July 2007. MAVIR (100% owned by MVM and therefore publicly owned) is the 
national electricity TSO, while MOL Földgázszállitó Rt (100% MOL group) is the 
national gas TSO. 

Hungary is both a net electricity importing country and a transit one, therefore cross-
border trade is massive and transit flows put strain on national network. Capacity is 
allocated by a system of yearly and daily auctions, on some borders held jointly with 
the other TSO. Existing long term import contracts have priority for capacity (about 
600MW) allocation, and do not pay any congestion charge, contrary to all other 
market players. MAVIR, actively pursues cooperation with neighbouring TSOs, 
holding regular meetings within the framework of the Central Eastern Europe 
initiative on congestion management, network development, security of supply and 
ancillary services. 

The Hungarian gas market is relatively small and MOL (E.ON Group) is a major 
player in both public utility wholesale and competitive trading of natural gas. As in 
the case of electricity, it supplies the natural gas distribution companies operating 
under regulated conditions, and to eligible industrial consumers served under 
competitive rules. In order to foster competition in the market, it is required to 
auction an amount of gas, according to the gas release plan. MOL also operates five 
storage facilities. In the regulated sector MOL obtains the gas from domestic 
production and imports (Gazprom), and sells it to public utility suppliers at a 
regulated price, who re-sell it to regulated customers also at a regulated price. MOL 
enjoys legal monopoly to supply the public utility suppliers supplying regulated 
customers. The strong dominant position of the MOL hampers the free market. There 
is a lack of gas available to the free market; Gazprom is in practice the sole supplier 
and import pipelines are contractually congested. Although there are many licensed 
gas traders in the Hungarian market, to date only EMFESZ, has supplied significant 
amounts of gas. 

 

j) Slovenia 

Slovenia was one of the first member states to transpose the Second Electricity 
Directive into its own legislation. Most of the provisions seem to be correctly and 
effectively implemented. The only matters of concern appear to be related to the 
anticompetitive behaviour of some DSOs and the system of last resort supplier and 
regulated tariffs that may be discouraging investments and new entry into the 
market. The Second Gas Directive was also transposed. The gas market is relatively 
small. It is important to mention that feedback from our survey reveals that many 
stakeholders are concerned about some issues related to TPA in gas, such as 
information availability, the complexity of the transactions, the pricing of 
interruptible capacity, etc. 

Probably, the most relevant challenge for Slovenia is the strengthening of electricity 
integration with neighbouring countries. The amount of electricity, imported and 
exported through the Slovenian transmission network amounted to 75% of the 
annual consumption of Slovenian customers. Problems lie outside the borders of 
Slovenia. Firstly, Polish and Czech long term contracts into Italy cause major 
problems. Secondly, wind production in Germany and its customers in France 
increase the East-West flows. Thirdly, low-cost hydro in the East and South is 
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exported to Western Europe. This argues in favour of greater TSO cooperation in the 
region. At the network management level, the current situation creates some 
concern. Some reports from the Commission stated that ELES (TSO) manipulates the 
NTC on all borders to ensure system and price stability which is against the 
development of a competitive market. 

There are no important  issues regarding unbundling in the electricity sector except 
for some potential anti-competitive behaviours by DSOs (five providers) originated 
by flawed details regulation about data exchange that may be damaging the 
development of an independent supplier; in addition, unbundling is nowadays based 
on separate account management. Although legal unbundling was not yet totally 
implemented (deadline July 2007) this situation requires, in addition to legal 
unbundling, more accurate regulation. The TSO is legally independent. In gas, at the 
beginning of 2005 Geoplin plinovodi, the transmission system operator, began to 
operate as a separate legal entity. All gas DSOs are below the minimum threshold to 
be obliged to be legally independent (100.000 customers). 

Besides its small size, the development of the gas market has other difficulties. 
Import capacity is fully booked with no plans for immediate expansion and there is 
no storage in Slovenia, only limited linepack. 

A final comment about licensing is important as the Slovenian national legal regime 
does not allow authorisation licensing, only prescriptive licensing. This makes the 
process extremely complex. The result is that licensing as an approach is being 
abandoned. However, this approach does not seem to be the best, mostly regarding 
supply activities. The Commission has asked for a convergence to other EU countries 
practices. 
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2. ANNEX B - SUMMARY OF INFRINGEMENT PROCEDURES ISSUED BY THE COMMISSION 

 
AT BE DE DK ES FI FR GR IE IT LU NL PT SU UK CY CZ EE HU LT LV MT PL SI SK
O O O O O O O O O O O O O O O N N N N N N N N N N

Electricity LFN LFN LFN OK LFN + 
CJ LFN LFN LFN LFN LFN CJ OK IME LFN RO IME LFN LFN IME LFN LFN RFD LFN IME LFN

Gas LFN LFN OK OK LFN + 
CJ OK LFN LFN LFN LFN CJ OK EMM OK OK DEG LFN OK IME LFN LFN NO LFN OK LFN

Designation of TSO G
Unbundling/independence of 
TSOs/DSOs G G E E + G E E + G E + G 

(3) E E + G E E E + G E + G

Competences of Regulator E + G E (4) E (1)

TPA (discriminatory  accss) E + G G G

TPA (non publication of 
access terms) G (2) G (2)

TPA (preferential accss for 
certain/historical contracts) E + G E E E E E + G E E

Exemption of regulation for 
certain investments E + G

Notification of public service 
obligations E E + G E E + G E + G E E + G E E + G E + G

Regulated prices preventing 
competition E E + G E + G E E E

Impediment to choose 
supplier E

No labelling provision E
LFN Letter of formal notice (first stage of the infringement procedure)
RO Reasoned Opinion
CJ Member State brought in front of the Court of Justice for failing to notify the transposition of Community Directives

IME National implementing measures being examined by the Commission
DEG Derogation
RFD Request for Derogation

(1) On cross-border capacity allocation
(2) For storage
(3) Except for E TSO
(4) With respect to network access conditions  
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3. ANNEX C - SUMMARY OF MAIN CONCERNS ISSUED BY STAKEHOLDERS ABOUT 
IMPLEMENTATION OF THE ENERGY ACQUIS (BASED ON OUTPUTS OF THE SURVEY) 
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4. ANNEX D - CASE STUDY: LITHUANIA 

The National Control Commission for Prices and Energy (NCC) in Lithuania has 
been the beneficiary of the Twinning project “Strengthening the Energy Market 
Regulator”, together with the Italian Ministry of Economy and Finance and the 
Italian Regulatory Authority for electricity and gas that started in October 2002 
and was concluded after accession in October 2004. 

The involvement of the Regulatory Authority in a Twinning project had been 
identified in the negotiation process towards accession; the contents of the 
project had been identified by the NCC itself. 

The project covered 7 different areas: transposition of the Energy Acquis 
Communautaire, tariff setting in electricity and gas, dispute settlement, 
communication, quality of service regulation, licensing, information technology. 

Two main types of intervention were foreseen in the project: direct work of the 
Italian experts with the Lithuanian staff to achieve agreed results and direct 
training of the NCC staff in the different areas covered by the project.  

The project has been overall successful, but two areas of work, quality and 
communication, have brought more interesting and incisive results. The focus of 
this case study is on the quality of service regulation in order to draw lessons. 

 

Regulation of quality of service 

At the time of the beginning of the Twinning project Lithuania did not have in 
place any regulation either for commercial quality or for quality service standards 
and had, therefore, limited experience in the subject matter. One of the reasons 
for choosing Italy as their twinning partner in the project was the well established 
experience of the Italian Regulatory Authority in this area.  

Quality of service regulation is usually introduced at the time of liberalisation in 
order to ensure that the efficiency required to the regulated distribution 
companies is not achieved at the expenses of the quality of service either in 
technical terms (interruptions) or in terms of service to the consumer (times for 
repairs, new connections, …). 

The aim of this section of the project was to train the NCC’s staff on quality of 
service issues and to develop the basis for quality of service regulation in the 
country. 

The work to be done and the methodology to be followed were proposed by the 
Twinning partner and agreed with the NCC. 

The work proceeded in three main streams: the first stream focused on the 
preparation of the regulation on service quality by the NCC with the support of 
the experts; the second stream was dedicated to training and involved all the 
interested actors (NCC, distribution companies, Ministry of Economy); the third 
stream was the preparation by the Italian experts of a handout on the 
developments of quality of service regulation, and the procedures to be followed 
when reviewing service quality standards. The aim of the handbook was to ensure 
the continuation of the work after the end of the project. 

Although the NCC did not have the power to pass these provisions, since the 
Ministry of Economy was formally responsible for this step, nevertheless the NCC 
was extremely interested in preparing these regulations and in submitting a 
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developed proposal to the Ministry. The NCC staff was therefore very committed 
to the work and dedicated a significant amount of time, besides the experts’ 
visits, to this area of the project.  

With reference to the first stream of work several meetings took place between 
the NCC’s staff and the Italian experts, which led to the preparation of a draft 
regulation on quality of service in Lithuania. The experts suggested presenting 
and discussing the document with the relevant stakeholders before its 
finalisation. In this way the project had an impact, not only on the contents of the 
regulation, but also on the administrative process that would lead to its approval. 
At the end of the project the document containing the service quality regulations 
had been finalised and formally sent to the Ministry to be approved.   

The second stream of work dedicated to training focused on the theoretical 
aspects of quality of service regulation and on the different European 
experiences, including those of another accession country, Hungary, which was 
quite advanced on the subject matter. The training sessions allowed the NCC staff 
to improve its theoretical knowledge of quality of service regulation, and gave 
them the necessary instruments to prepare a proposal targeted to the actual 
needs, taking into account the starting point of the country. At the end of the 
project the NCC staff achieved a good knowledge of the subject matter. Members 
of the NCC staff were afterwards invited as experts in quality of service regulation 
in other twinning projects to present their experience. 

Finally, the third stream of work led to the preparation of a handout that would 
ensure that the work carried out during the Twinning project could be further 
developed by the Lithuanian regulatory Commission after the end of the project.  

The success of this area can be attributed to several concurring factors: 

1) a strong interest of the beneficiary institution and the commitment of its 
top management to the results to be achieved; 

2) the area of intervention was a new area of work which had not been 
previously developed by the beneficiary institution. No regulations had yet 
been approved; 

3) the experts were knowledgeable, capable and had a strong commitment to 
the success of the project; 

4) the beneficiaries had the ability and interest to develop further knowledge; 
5) the beneficiaries and the experts could communicate directly in English; 

More general lessons may be drawn from the project as a whole: 

1) A specific interest of the beneficiary institution (and especially of its top 
management) in the areas of intervention covered by the project has a 
strong impact in the active participation of its staff; 

2) Participation in European associations (like the CEER) or discussion forums 
can be a very powerful instrument to develop the administrative 
awareness of the institutions of candidate countries. Participations in these 
European  events should be strongly encouraged and supported if 
necessary; 

3) The awareness of the top management is extremely important, therefore 
the top management should be a primary target of the projects; 

4) Institutions may lack some basic instruments for their work, this should be 
taken into account when designing the projects; 

5) Language can be a significant barrier to access knowledge and information 
and for a direct interaction with the experts. It is recommended that the 
Commission supports institutions of accessing countries also in the 
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development of their soft skills which are the basis of developing their 
technical skills. 

 

 


